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Federal Property Management Regulations § 101–47.4909

not appear in the FEDERAL REGISTER or the
Code of Federal Regulations.

[40 FR 12080, Mar. 17, 1975]

§ 101–47.4908 Excess profits covenant.

EXCESS PROFITS COVENANT FOR NEGOTIATED
SALES TO PUBLIC BODIES

(a) This covenant shall run with the land
for a period of 3 years from the date of con-
veyance. With respect to the property de-
scribed in this deed, if at any time within a
3-year period from the date of transfer of
title by the Grantor, the Grantee, or its suc-
cessors or assigns, shall sell or enter into
agreements to sell the property, either in a
single transaction or in a series of trans-
actions, it is covenanted and agreed that all
proceeds received or to be received in excess
of the Grantee’s or a subsequent seller’s ac-
tual allowable costs will be remitted to the
Grantor. In the event of a sale of less than
the entire property, actual allowable costs
will be apportioned to the property based on
a fair and reasonable determination by the
Grantor.

(b) For purposes of this covenant, the
Grantee’s or a subsequent seller’s allowable
costs shall include the following:

(1) The purchase price of the real property;
(2) The direct costs actually incurred and

paid for improvements which serve only the
property, including road construction, storm
and sanitary sewer construction, other pub-
lic facilities or utility construction, building
rehabilitation and demolition, landscaping,
grading, and other site or public improve-
ments;

(3) The direct costs actually incurred and
paid for design and engineering services with
respect to the improvements described in
(b)(2) of this section; and

(4) The finance charges actually incurred
and paid in conjunction with loans obtained
to meet any of the allowable costs enumer-
ated above.

(c) None of the allowable costs described in
paragraph (b) of this section will be deduct-
ible if defrayed by Federal grants or if used
as matching funds to secure Federal grants.

(d) In order to verify compliance with the
terms and conditions of this covenant, the
Grantee, or its successors or assigns, shall
submit an annual report for each of the sub-
sequent 3 years to the Grantor on the anni-
versary date of this deed. Each report will
identify the property involved in this trans-
action and will contain such of the following
items of information as are applicable at the
time of submission:

(1) A description of each portion of the
property that has been resold;

(2) The sale price of each such resold por-
tion;

(3) The identity of each purchaser;
(4) The proposed land use; and

(5) An enumeration of any allowable costs
incurred and paid that would offset any real-
ized profit.
If no resale has been made, the report shall
so state.

(e) The Grantor may monitor the property
and inspect records related thereto to ensure
compliance with the terms and conditions of
this covenant and may take any actions
which it deems reasonable and prudent to re-
cover any excess profits realized through the
resale of the property.

[51 FR 23760, July 1, 1986]

§ 101–47.4909 Highest and best use.
(a) Highest and best use is the most

likely use to which a property can be
put, so as to produce the highest mone-
tary return from the property, promote
its maximum value, or serve a public
or institutional purpose. The highest
and best use determination must be
based on the property’s economic po-
tential, qualitative values (social and
environmental) inherent in the prop-
erty itself, and other utilization fac-
tors controlling or directly affecting
land use (e.g. zoning, physical charac-
teristics, private and public uses in the
vicinity, neighboring improvements,
utility services, access, roads, location,
and environmental and historical con-
siderations). Projected highest and best
use should not be remote, speculative,
or conjectural.

(b) An analysis and determination of
highest and best use is based on infor-
mation compiled from the property in-
spection and environmental assess-
ment. Major considerations include:

(1) Present zoning category (check
one or more as appropriate).
Industrial ............................................. ll
Single family residential ...................... ll
Multiple family residential .................. ll
Commercial/retail ................................ ll
Warehouse ............................................ ll
Agriculture ........................................... ll
Institutional or public use ................... ll

Other (specify) lllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

Not zoned ............................................. ll
Zoning proceeding pending Federal dis-

posal .................................................. ll

Category proposed lllllllllllll

(2) Physical characteristics. (De-
scribe land and improvements and
comment on property’s physical char-
acteristics including utility services,
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